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1.1

1.2

1.3

4 Rule 10b-5 2 3, % fEMT ARG A MESAZE &>
EERMBARAMNBEERTAREHS > RBHERXG A
ZH M ATHZRTA (L) ERAETTE - TER
HEAERL D (2) H-FRZFTEFATRLE > 24
REPRE—FLEET > ORRAECERZTHFEB R
O BEEHERERAREARESALE (3) KT
EATIT R ~ $% 0 RBHTE 0 MEIETABRIERK
R BFHS -

EEBRAEELHBRET »Ruel0-5 RABLRER P
REANREHER EMAZRAELSRELFEL
RREFANETHURTRY AREKEET TS
PRRETZRG > FAHRERTELZRABESLANER
ARHEA FHTEEL Rule10-5 R Rz At o 3
T 'Rulel0-5 FrsEiB AZBEREH > AT £
NRETHRBEZEE  REBEIMAELXRRFE
REZAE  ANBEEREHBAR > AHEEEFBEMAE
GEERE REARGXBAFE > RGEXHA
Z B RBREBEREMBEZRAENBRERRA TR 3£
JERPHE—~TF K o

X 01934 £HARHESE 2848 (a) RE » A KR%E
TBFFERBE  SEABAFTEABEZ0E G2
BE TEAFEE, (actual damages) - £ HBIE S

16 17 C.FR. § 240.10b-5: “It shall be unlawful for any person, directly or indirectly, by the use of any
means or instrumentality of interstate commerce, or of the mails or of any facility of any national
securities exchange, (a) To employ any device, scheme, or artifice to defraud, (b) To make any untrue
statement of a material fact or to omit to state a material fact necessary in order to make the statements
made, in the light of the circumstances under which they were made, not misleading, or (c) To engage in
any act, practice, or course of business which operates or would operate as a fraud or deceit upon any
person, in connection with the purchase or sale of any security.”

17 Robert B. Thompson, The Measure of Recovery Under Rule 10b-5: A Restitution Alternative to Tort
Damages, 37 VAND. L. REV. 349, 353-356 (1984); Elizabeth Chamblee Burch, Reassessing Damages in
Securities Fraud Class Actions, 66 MD. L. REV. 348, 360-361 (2007) (Courts “fashioned awards out of
numerous damage theories including the benefit-of-bargain rule, the out-of-pocket rule, disgorgement,
and rescission.”)
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#iE E 50k -

EBEB IR & ERA 1972 F 8 Affiliated Ute Citizens v.
United States™ ¥| i # & 57 4% 1934 5235 X 5 ik 5 28
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1.5 AN FE E2BENE— S AARERE  EELRSR
E# L& %45 A &9 % Joseph Sneed 7% B 4£ 1976 £ &4
Green v. Occidental Petroleum Corp.?* 3| ¥ b3, %0

b — F i 8431 9A ‘l’  RETIXHFHRLZBEOREE
B3 A FREBERGAENERLELE THERE
REHFEHLTE FﬁiﬁzéﬁﬁJ UE " AREERER
WO BEHTREARIENEE  HEH > TFEPE#
UTJT_KE RAEMERATE - B HRFBLH
M ERBEHEARLE - THREFFERTTRA
m%zl%ﬁgmﬁﬁiﬁ\ » BB AED

18 Randall v. Loftsgaarden, 478 U.S. 647 (1986).
¥ Id at 663.
20 Affiliated Ute Citizens of Utah v. United States, 406 U.S. 128 (1972).
21 Robert B. Thompson, Simplicity and Certainty in the Measure of Recovery Under Rule 10b-5, 51 BUS.
Law. 1177, 1185 (1995) (“[E]xceptions” to the out-of-pocket measure “do not apply in many, if not most,
Rule 10b-5 cases”); Joseph A. Grundfest, Damages and Reliance Under Section 10(b) of the Exchange
Act, 69 BUS. LAW. 307, 364-365 (2014) (“The dominant view among the lower courts is that an out-of-
pocket recovery measure that follows Ute’s difference between the fair value of what plaintiff received
and the fair value of what he would have received had there been no fraudulent conduct.”).
22 Green v. Occidental Petroleum Corp., 541 F.2d 1335 (9th Cir. 1976).
2 JId. at 1344 (“This measure fixes recovery at the difference between the purchase price and the value
of the stock at the date of purchase. This difference is proximately caused by the misrepresentations of
the defendant. It measures precisely the extent to which the purchaser has been required to invest a greater
amount than otherwise would have been necessary. It furthers the purpose of rule 10b-5 without
subjecting the wrongdoer to damages the incidence of which resembles that of natural disasters.”)
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WAMBTHUBRRAETOER T > b— R E 3R

BN AT B EREMBAGTALELEREZIAMEZE
ZHEAN EREZHIEG NS BT gL
BIFZRERFrG BHFREBERAIHEZES
RREIBHE  FRBENLZIBERME BEERALE
T ZWE”

L7&Lﬁ%ﬁé%&%&%ﬁwT &%%%%W?
HRERENIGEF ZASRGBELLES %‘
shIEHR 0 B ?ﬁﬁz%'l %o BBV ¢b5’b

FARBHEGHBER— FERERE RG> . %9
2E  BEHRLIBEH TR VERREMNLEES
SRRk HABEe LA R o

nu\—
)24 ﬁ mE
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24 STEPHEN J. CHOI & A. C. PRITCHARD, SECURITIES REGULATION: CASES AND ANALYSIS 341 (2nd ed.
2008) (“The rule in class actions for fraud in connection with an actively traded security is the out-of-
pocket measure traditionally used by tort law, that is, the difference between price paid and the value of
the security at the time of the purchase.”); Jill E. Fisch, Cause for Concern: Causation and Federal
Securities Fraud, 94 IOWAL. REV. 811, 844 (2009) (“Securities fraud decisions rarely address damages.
When they do, they describe recoverable damages as the plaintiff’s ‘out-of-pocket’ loss.”).
25 THOMAS LEE HAZEN, PRINCIPLES OF SECURITIES REGULATIONS 275 (2nd ed. 2006) (“Rescission
would not be appropriate, however, when the defendant is not on the other side of the transaction (either
as a broker or principal).”). _
26 Ann Morales Olazabal, Loss Causation in Fraud on the Market Cases Post-Dura Pharmaceuticals, 3
BERKELEY Bus. L. J. 337, 361 (2006) (“A minority of early decisions used gross loss measure of
damages ... Instead of the ‘gross loss’ measure, the majority of courts have opted for a ‘net loss’ measure
that seeks to remove other price-confounding effects from the total stock drop, namely company- or
industry-specific news affecting the stock, or conditions affecting the market generally.”) ; Jared Tobin
Finkelstein, Rule 10b-5 Damage Computation: Application of Financial Theory to Determine Net
Economic Loss, 51 FORDHAM L. REV. 838, 840 (1983) (“Many courts have rejected the gross loss theory
in cases involving frauds.”); Burch, supra note 17, at 359 (“As measured by the out-of-pocket rule,
damages compensate plaintiffs only for losses actually caused by a misrepresentation or omission. ... The
few opinions available on open-market damages generally limit plaintiff’s recovery to out-of-pocket
losses.™)
27 Thompson, supra note 17, 361-365.
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Whoit RABE) - FBEZBBERANZNFEW » 1435
REANEMRHGFZNAFER mMEBRZZHATE
# o A EFREFRBERZTERBERSELM
NEEABRHEZT/E L,(fé;:}l/t 1 b —HRe B
MIBHRE > HUFRE R FBEHALEREER
%’\EFA%@%Jﬁﬁﬁmm’ﬁmkﬁﬁ% » 3
BT R BEMEEL  BARARTREN £
M2 E (K REOHEMBRRATUINIZELA £
FrigmZABR ) TAUSEBRAEREZRZIRE T L0k
¥ ORBEEMHE BETEH -
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28 Thompson, supra note 21, at 1191. 5 £ B R& » BARX RS F - EBA B RBESAEF %

ZEB > ERZEEHREME2H 2005483 8 1388 (" mERRGEES » ANATFER
Z Rt FABE - FHREZBABBERUANALOTER GBREENIHEZAPER MEBEE
HAFREE AEREFRFFRBEFITEINBELACENMANRLEFHEXITENS
RE e g)e .
# Andrew L. Merritt, Consistent Model of Loss Causation in Securities Fraud Litigation: Suiting the
Remedy to the Wrong, 66 TEX. L. REV. 469, 477 (1988) (“Because this [gross loss] measure of damages
usually returns the buyer to the monetary position she occupied at the time she entered the transaction,
especially if she sold the security promptly upon learning of the fraud, courts have termed it a
‘rescissionary,’ ’rescissory,” or ‘rescissional’ measure of damages.”); Finklestein, supra note 26, at 838-
839 (“The gross loss theory awards the plaintiff the total dollar decline in the price of the stock between
the date of purchase and either the date of resale of the stock or the date of disclosure of the fraud. This
is a rescissory measure of damages.”).
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30 Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336 (2005).
31 Burch, supra note 17, at 386 (“[Alfter the Dura, the loss causation element plainly mandates that
plaintiffs tie the loss for which they seek damages to the defendant’s misrepresentation or omission. It
follows that, if liable, defendants should compensate plaintiffs only for those losses. Consequently, a
typical rescissory measure of loss, which aims to restore the parties to the position they would have been
in absent the fraud, should not be available because it would require the defendant to reimburse the
plaintiffs for losses caused by both fraud and changes in the market.); Cf. Olazabal, supra note 26, at
361-362 (“[T]he opinion avoids addressing the measure of a fraud-on-the-market plaintiffs losses and
expressly declines to define the parameters of the loss causation element or to adopt any of the existing
approaches used in the circuit courts.”).
32 See generally Frank H. Easterbrook & Daniel R. Fischel, Optimal Damages in Securities Cases, 52
U.CHLL.REV. 611 (1985). R&RA > £MAET > MEARTRFAEZHF2AGLEEELH
RS AE RS 29082019457 A » 123-124 § -
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Easterbrook & Fischel #9825/ 8| 2L REZ895| KR %
FEIRASHEZELERS THRATEEFESE
WA’ - BULMRGHER - FHBE LRI E L
EBRIREEA G X A RAKIR B AT 348 22573
BExRELE - " BREEAHE  CRERENEE
ZF* BBBEAZIAREIIE > RETH -

W REEARBLEE 2D 42 S EARREEFANAKE
()ERBRKE2IDHE SEREAE

1 RARE 1 RAZ > ABHFFRT  RRHAALTREY
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Except as provided in paragraph (2), in any private action
arising under this chapter in which the plaintiff seeks to
establish damages by reference to the market price of a security,
the award of damages to the plaintiff shall not exceed the
difference between the purchase or sale price paid or received,

3 Id. at 639-41.
3% Id. at 641 (“An investor with a diversified portfolio will be a hidden gainer in a transaction like the
example above as often as he will be a loser. Every losing buyer during the two-day period is matched
with a gaining seller. Over the long run, any reasonably diversified investor will be a buyer half the time
and a seller half the time.”)
35 Donald C. Langevoort, Capping Damages for Open-Market Securities Fraud, 38 ARIZ. L. REV. 639,
646 (1996) (“Perhaps the most fundamental point in this analysis is one first made by Frank Easterbrook
and Daniel Fischel in their article on optimal damages in securities fraud actions in 1985.”); Janet Cooper
Alexander, Rethinking Damages in Securities Class Actions, 48 STAN. L. REv. 1487, 1502 (1996); Paul
G. Mahoney, Precaution Costs and the Law of Fraud in Impersonal Markets, 78 VA. L. REV. 623, 628
(1992); John C. Jr. Coffee, Reforming the Securities Class Action: An Essay on Deterrence and Its
Implementation, 106 COLUM. L. REV. 1534, 1558 (2006); Merritt B. Fox, Why Civil Liabilities for
Disclosure Violations When Issuers Do Not Trade?, 2009 Wis. L. REV. 297, 302 (2009).
3¢ Grundfest, supra note 21, at 372 (“From a policy perspective, a large academic literature provides
significant support for a rule that would narrow the scope of aftermarket damages recoverable under
section 10(b).”).
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as appropriate, by the plaintiff for the subject security and
the mean trading price of that security during the 90-day
period beginning on the date on which the information
correcting the misstatement or omission that is the basis for the
action is disseminated to the market.

CARARRE 2 R ABFWRP 0 FREALAE 90 B

e EsAEd  AIREZBERERE "TREEA
BEZBE®R A TZBALABRETENILBRERLER
Bz H RBP4 EE ) X £% -

In any private action arising under this chapter in which the
plaintiff seeks to establish damages by reference to the market
price of a security, if the plaintiff sells or repurchases the
subject security prior to the expiration of the 90-day period
described in paragraph (1), the plaintiff’s damages shall not
exceed the difference between the purchase or sale price paid
or received, as appropriate, by the plaintiff for the security and
the mean trading price of the security during the period
beginning immediately after dissemination of information
correcting the misstatement or omission and ending on the date
on which the plaintiff sells or repurchases the security.

(;)iiﬁ?ﬁiﬁiﬁgﬂ%fgéﬁil‘& s ﬁ3?3§§5§4§é’3%{%7‘f§{
1. RFERELRB 1995 FRBYBABLFRRELRER

( Private Securities Litigation Reform Act of 1995) o H 37k

eHIEH AR A T B 4383% | (crashtheory) 7 0 JREPAR
BARTEAEELATRAGHABEREMA KRBT 2
BEL > 2T RZREHME > RRETRGESELR
AWBERE - AL A EBERMEN  FRLEXREE
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ZRBRIE -
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39 Richard A. Booth, Windfall Awards under PSLRA, 59 BUS. Law. 1043, 1046 (2004).
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40 Id
4 Thompson, supra note 21, at 1178.
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