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! Commission on Human Rights, Report of the Special Repporteur on the situation of human rights
and fundamental freedoms of indigenous people, Mr. Rodolfo Stavenhagen, E/CN.4/2004/80/Add.4 27
January 2004, pp. 5-6.

2 International Labour Organization (1989). Convention (No. 169) Concerning Indigenous and Tribal
Peoples in Independent Countries, adopted on June 27, 1989, International Labour Conference, 28
I.L.M. 1382, entered into force September 5, 1991.

3 United Nations Declaration on the Rights of Indigenous Peoples, U.N.G.A. A/RES/61/295 (Sept. 13,
2007).
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4 Mayagna (Sumo) Awas Tingni Community. v. Nicaragua, Inter-Am. Ct. H.R (ser. C) No. 79 (2001),
available at https://www.corteidh.or.cr/docs/casos/articulos/seriec_79 ing.pdf

5> Aurelio Cal, et al. v. Attorney General of Belize, Supreme Court of Belize (Claims No. 171 and 172
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15 Delgamuukw v. British Columbia (1993), 104 D.L.R. (4th) 470 at 643-44 (B.C.C.A.) (I am satisfied
that a jurisprudential analysis of the concepts underlying “rights” in common law or western legal
thought is of little or no help in understanding the rights now held by aboriginal peoples and now
recognized and affirmed by the common law and by the Constitution. In short, it is not only aboriginal
title to land that is sui generis, all aboriginal rights are sui generis.)

16 S, James Anaya and Robert A. Williams, Jr., The Protection of Indigenous Peoples’ Rights Over
Lands and Natural Resources Under the Inter-American Human Rights System, 14 Harv. Hum. Rts. J.
33 (2001).

7 José Martinez Cobo, Study of the Problem of Discrimination against Indigenous Populations
(E/CN.4/Sub.2/1986/7). New York: United Nations (1986).
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(1) G %3 A e 8 (Gldo®M R A B A § 2k g %)
(2) 33 B A RFTRZAET ~ BRS B 4R

19 Peter Sutton, Native Title in Australia: An Ethnographic Perspective. New York: Cambridge
University Press (2003).

20 2RI E S AR HIE] © Mabo v. Queensland [No. 2], (1992) 175 CLR 1.

21 Lisa Strelein, Compromised Jurisprudence: Native title cases since Mabo. Canberra: Aboriginal
Studies Press, 2nd Edition (2009).

22 Article 223 Native title (Common law rights and interests)

(1) The expression native title or native title rights and interests means the communal, group or
individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land or
waters, where: (a) the rights and interests are possessed under the traditional laws acknowledged, and
the traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and (b) the
Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection with the
land or waters; and (c) the rights and interests are recognised by the common law of Australia.
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2 In the absence of special circumstances displacing the principle, the radical title is subject to existing
native rights. These native rights cannot be extinguished (at least in times of peace) otherwise than by
the free consent of the native occupiers, and then only to the Crown and in strict compliance with the
provisions of any relevant statutes.
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Y HAE S E$EA01% ¢ Constitutionally recognized aboriginal rights fall along a spectrum with
respect to their degree of connection with the land. At the one end are those aboriginal rights which are
practices, customs and traditions integral to the distinctive aboriginal culture of the group claiming the
right but where the use and occupation of the land where the activity is taking place is not sufficient to
support a claim of title to the land. In the middle are activities which, out of necessity, take place on
land and indeed, might be intimately related to a particular piece of land. Although an aboriginal group
may not be able to demonstrate title to the land, it may nevertheless have a site-specific right to engage
in a particular activity. At the other end of the spectrum is aboriginal title itself which confers more
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than the right to engage in site-specific activities which are aspects of the practices, customs and
traditions of distinctive aboriginal cultures. Site-specific rights can be made out even if title cannot.
Because aboriginal rights can vary with respect to their degree of connection with the land, some
aboriginal groups may be unable to make out a claim to title, but will nevertheless possess aboriginal
rights that are recognized and affirmed by s. 35(1), including site-specific rights to engage in particular
activities.
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