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—¥ AR =%, (nonbisinidem ; nebisinidem) 2> R £+ b %
SHB 2T EHR2RE (protection against double jeopardy ) 213&&%

# F &M% & 8] (double jeopardy doctrine) - HE BiEs ki £
ERHEHXE S PREREAREE I3 FE 3B R RA L L2
% &% (Doppelbestrafungsverbot)) B X Z, 12 H K B 45 N RS
G NE  DRBERILZ T X RN R AR ES 5

SN E 4EF THRAE P EFTAR—BEEERMNERLFELS
HIRHAREFRBERES AR —REBATEHRFA, - &
T EFEAREEATI—FRFAER CARAEEZRE RZHNER
BERNFFRDEL 30248 | RNRE  FHEEHRERE BH
g IRAR )  BI3EKE2HRTAE " CERENRREFZE
o LB —RRETRNE ) BWARZLEZH R MR —FRE
HRA FABLHE-RRTAZIEAMIIE FHELEE L
R R e

B ERAORE TR A ERET R — 311@52}%]’%317
RERELARRA FAREEY (RFRELED) LA AHEH

HBREHMTHEELART L TUUBHHE rﬁ%ﬁ"é%éﬁ,l‘ﬁz%iJ ;

® Nonbismidem sb—H THERAFHEBL FOHLEXRAE =& (bis) F " F— (idem)
WMEEREAE TR AWGSTR EEEH TR AW TR AFNES A SR
T&#% > A% A Nonbis in idem crimen % » st XEF X - 204 THA—1 R (74),
HESFRRELR > ARR - bis ZREERSL "0, LA A —BRE - REGEEFA T
R, Henri Roland 1 Lexique juridique, Expressions latines, LexisNexis Litec, 2004 (& 3HR) © =B A
FUHRERIBFEMAL  ETACKERAERS  FRAREAETHZIEF FREGRH
5 #& | l'article 368 du Code de procédure pénale qui dispose qu'« aucune personne acquittée légalement
ne peut plus étre reprise ou accusée a raison des mémes faits, méme sous une qualification différente »
2 jod KA A # A & & £ (The Canadian Charter of Rights and Freedoms ) # 11 4& Section 11th) 4£
A protection against double jeopardy 4 £ #% o kKM L4 F ¢ 11. Any person charged with an
offence has the right: (h) if finally acquitted of the offence, not to be tried for it again and, if finally
found guilty and punished for the offence, not to be tried or punished for it again;
22 The 5% Amendment: “... nor shall any person be subject for the same offence to be twice put in
jeopardy of life or limb; ...”
2 Art. 103(3) des Grundgesetz: “Niemand darf wegen derselben Tat auf Grund der allgemeinen
Strafgesetze mehrmals bestraft werden.”
24 International Covenant of Civil and Political Right, Article 14 (7): "No one shall be liable to be tried
or punished again for an offence for which he has already been finally convicted or acquitted in
accordance with the law and penal procedure of each country.”
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HoARSRAERBHTHEELAREL R THR AREEL
Bz 2k o Al ABRAFHRDEL 302455 1 RAFBELH R A
FHRAR BRHEMT LERZ - AWAFTNT > aNRET
BARFRFEYSEF ENERANGER I HERRIFR ALK
R BT LB ATIRADNT - R L% A B RE (FIFIHRREFE 260
#) " e

(Z)RAFEXA

BRATHE L EEARZTMEERAN T —FRBE ARFE
tEFEF—EE EBANAM 7R E H BB T EE res judicata
pro veritate accipitur” (a thing adjudicated is to be accepted as truth ) ;
DHEBREFERHAAXFARRAALE » BE M Res judicata » AT
HEMEFFNEF02HKE 1 RRFE 03 HEFE2HRIRL HRAL—
ERAERREFETRZ ABAHS -

H B L@k res judicata (BRH S - AFR TERHAAZFH a

matter that has been adjudicated )’ 4 & " $r#x 3k | (claim preclusion )

B PBEMRIBAE RALREEARZ LM AR L LEEAREBENEABIIGRE
BEKBEAAEE  HBENER £B - mERGBEMA LY -
% EEEmI0EES LFE 2809 HAEHR A -EXABER 2 EFRZRZKAI X
EHE NEFER - BHAREE LT T —FXEE ) AMERDZALERRA » BekmEEAR
bz ne bis in idem /& B & 3% £ 3% Double Jeopardy &R (ZE L EFARERL) 8E  IERARER
—EEFA BLRFEAEHAZIATERAEN LB AT EH  RARKE LN —
ALV REBRYEHAEER EAEHORFEREARREN L OHEAER UATHERATYH
EEAZ AHUAS - FEIHMEZRT  SEERALEZHE X BETHERLE  BUERK
T AELBEAHE —FAEATHRZIANERDEFRESF ARG 23 EAFHE—RZER -
TEMEFRREEZET R BEBREEAZSRHE  BRAREHNRARAZER —4T
AR—F FEHE—FTHERLR EM AT UBEARBA-FAMELEHEFRRT
Zal (PR EETLER) - BLEHBHBLARZIEE 78 - K - RERER - B
Flhz &M ERE AR ERBAELH  ERARRERA - EHFERR o RAE
ETEY -—FAREELRTZEY - EAREBUSHABERAYE 1445 7THRAE T EMTA
R—BEERMEBFBRBHAAHNRARRERTHES  FERA —RLBFTEH LA T
BT—ERBEED | FAHRAELAMNETHDZEHRAREL - RBARAFHRAEFE 30245 1
HEE EACRIGERBEESE BRiENFE EI0EKE2HAAL CEREAKREHZT
E#h AR —REEFREE BRo RS2z 3k i T —EXBERY 2R X~
EAAE | 604 TERAAELS BLERZTHALS (&AH)THEEEN ) BEAF
2 EFHMRFI B FHCERENFRAFZIA -S4 TCETBAAEEE P AR —FKR
RS BRRAMEFRREEIEE | XA EFZ AR M E T RETH A RELSE
AR EAAT MERMEFNEEIBEE2RERSEZIH R -
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Fuo U S 2EHEr4 | (issue preclusion, collateral estoppel) —#& %! X, o [ F e
HErR B LB HAZE B AME S FAZIMAFERR—RTF
EEHER ) 38 TR FIRZ R — $ BYLE A R BB R R AT BATERY
res judicata ¥ %z £ F M A (rationale and Justifications ) :
(1) BIXEFARZLEHNE  RGEHRFRFRA —BEELZ IR
(First, it is in the general public interest to end disputes that have
already been litigated by establishing the finality of judicial
decisions ) ;
(2) BA% 2 EHAFR 2@ (the individual's right of protection
from repetitive litigation ) ;
(3) BRABHEFHEZPEEME (the economic efficiency of the
courts and the speedy termination of controversies ) ;
(4) ‘A F 22— HEEE M (Consistency and Stability ) 28 o
RFABREZING > RNELAPREBAMS  TEARRE
NEMNE - MLRERLAFEZR G AXBER I LRFIER
EX B AR B £ BB FF & 5 kA United States v.
Atkinson, 297 U.S. 157 (1936) & #|shBrds  » AX B A FHE—E X
f—FHEBBe4ER (an unpreserved error) £ — B EE - L4E
AUEBRREZIEE -
(D#ER 2z AF M (faimess to the trial court) ;
Q& FE A2/ EM (fairness to the parties) ;
G)H R & B M2 NEA 3% (the public interest in finality of the
judgment ) ;
(DFERF FHEZET A FEHAEEBREEZ NEHE  (the

21 237 3 4% M % & ’5 % The House of Lords #/3& Arnold v. Nat'l Westminster Bank, [1991] 2 A.C. 93
(H.L.) [104-05] (appeal taken from Eng.), available at:
http://www.uniset.ca/other/cs4/19912 AC93.html
8 % Yuval Sinai, Reconsidering Res Judicata: A Comparative Perspective, 21 Duke J. Comp. & Int'l
L.353(2011)K 360-362 -
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public interest in ensuring that criminal defendants in particular receive
a fair trial that correctly applies the applicable law ) °
#¢ & 9] 4a 0 BLA & (the finality) 2 ik R R £ i—l’: RzEE
ZF & THEEE  BELEFABLBEREDFY  ARFZH
SEEL TR TRART E Rk 5 484 45 ~ B 486 1ML » MR BRAT
BZBE O RTBEALAHAM? REZEALA "R E-—F_fZ AR, @
BHZMA—BES RBZEA"BANZGHE  HRFAAZ
BREY
ENR P L VED by VAR IS SN2 LS 3. 5000
HEAMEFRRERA FRERZHABDARE —FFRAERA
WA BB EEEIEFEIRAEIBHEE LR FTREHA
SRR EBFE IO RABEEIHZRARAZEER R RARN
KEEHHNAMTAEEERANEZTBIETRFRAID FRAHRA
T—EXREBE  RAZEM  KHER 0 FEESRATHE 489 &K
T E L o
AMEENAZAREFTHAREAHRETHESITRHR
A 20 £ AR FHNE S 484 5 FHE B BERIKFEEF 486
BRERE - B ENZHAEHEAVBIERS R BRAESE T9
ez 1 $UTHEM® 20 F > RETIPITHEEAR B ZH TR BE
Z R BATRI AR E AR B AR ER FHEFT AR RA
ESEETREELN RERRDBREAEFARRZZIEL A
ERERE TREARIZAR KATBRA > HILEALUR—E
HEEREH BT —FRABE  ITRERAAME - ATHBER
AASHSRA  FHRGHARRE HASAAIAHZITRFRS
HF-FABERRER  TTHR -

2% £ @ #2555 28 U.S. Code §2244-Finality of determination(#% #| 2. 4 B 1) > & H N EHEH
T R4 F 3% | (an application for a writ of habeas corpus)&p & & # MR #|
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